
  
      

 

  HR CORSICANAHR CORSICANAHR CORSICANAHR CORSICANA    
Volume Volume Volume Volume 11111111, Is, Is, Is, Issue sue sue sue 7777                                JuJuJuJulylylyly 20 20 20 2010101010    

    

    
  

 
 
 
 

PLEASE NOTICE – WE WILL MEET AT THE CORSICANA/NAVARRO 
COUNTY CHAMBER OF COMMERCE FOR THE MEETING THIS 

MONTH. 
 
 

Make sure you respond by e-mail to Tommie.batson@truevalue.com or via 
www.hrcorsicana.com.  You can also call Tommie @ 903-872-8365 Ext 5001 to make your 
reservations.   
 

2010201020102010 UPCOMING SPEAKERS  UPCOMING SPEAKERS  UPCOMING SPEAKERS  UPCOMING SPEAKERS     
 

 August 10 Ed Oleksiak, Esq., Holmes Murphy – New Health Care Law Update 
 September 14 Mike Coffey – How HR is Using Twitter, Facebook & Linkdin 
 October 12 Felicity Fowler, Partner, Haynes and Boone – Family Medical Leave Act 

(FMLA) 
 November 9 TBD 
 

 THOUGHT FOR THE MONTHTHOUGHT FOR THE MONTHTHOUGHT FOR THE MONTHTHOUGHT FOR THE MONTH    
 
 

"They who can give up essential liberty to obtain a little 
temporary safety, deserve neither liberty nor safety."  

 
-- Benjamin Franklin 

Topic: Man Made Disasters 
 
Speaker: Eric Meyers, Navarro Country 

Emergency Management 
Coordinator 

 
Date:    Tuesday, July 13, 11:30–1:00pm 
 

Location:    Corsicana/Navarro 
Chamber of Commerce 
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October 10 - 13*, 2010 | Fort Worth Convention Center | Fort Worth, Texas 

*Please note change of Conference days from previous years. 

“Super Heroes of HR” 
 

Registration Opens in March 2010 

Plan to register before June 15, 2010 to get the best rate! 
DallasHR Members - $600  

Texas Chapter Members - $735 
SHRM Members - $735 

Non-Members - $885  
 

Pre-Conference Workshops - Sunday, October 10, 2010 
 

Full Day Options 
Full-day Rates: 
$250 for Paid Conference Attendees 
$350 for Non-Conference Attendees 
$400 for On-site Paid Conference & Non-Conference Attendees 

 

Full Day Option 3: 
 
Compliance Galore - The Newest ARRA and Other Friendly Laws 
8:00 a.m. - 5:00 p.m.  
Presented by Ouida Peterson, Conexis Inc.  
 
 
COBRA subsidy – it has been extended but, it is not a simple “a few more months of subsidy.”  There 
are new eligibility rules, new communication requirements and of course, new notices.  In this extremely 
informative session, Ouida will guide attendees through the complex changes to COBRA legislation, the 
coordination of COBRA with Worker’s Compensation, FMLA, and disability and the impact that 
additional legislation such as “Jobs for Main Street” will have on our responsibilities in COBRA 
management.  This is a must attend session for anyone that has employees who are covered under 
COBRA! 
 
 
 7.5 General Recertification Credit Hours  
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Connecting is More Skill Than Natural Talent 
– By John C. Maxwell 

 
"When I get ready to talk to people, I spend two thirds of the time thinking what they want to hear and one third 
thinking about what I want to say." 
~ Attributed to Abraham Lincoln  
 
Seldom do we consider ourselves to be boring or out of touch as communicators, yet oftentimes that's exactly what 
we are.  We may be passionate about our message, but we don't understand how to craft it in a way that resonates 
with our audience.  As a result, others tune us out, and we have difficulty influencing them. 
 
What Makes People Listen? 
Before passing along information, great communicators make a connection.  They have a handful of qualities that 
garner the interest and attention of their audience.  By harnessing these qualities, communicators earn the right to 
be heard, and their words carry weight. 
 
FOUR QUALITIES OF A COMMUNICATOR WHO CONNECTS  
 
1) Relationships-Who You Know 
After reading about German experiments with uranium in scientific journals, physicist Leó Szilárd became 
concerned about the possibilities of the Nazis developing an atomic bomb.  Alarmed, the American scientist 
decided to alert President Franklin Roosevelt.  Lacking direct access to the President, Szilárd drafted a letter and 
then convinced Albert Einstein to sign it.  With Einstein's name affixed to it, the letter of warning reached 
President Roosevelt's desk, and prompted him to form a commission to research nuclear fission.  That commission 
later became the Manhattan Project, which invented the atomic bomb and helped the United States to end World 
War II. 
 
Leo Szilárd's letter to President Franklin Roosevelt illustrates an important principle of connection: borrowed 
influence.  Szilárd leveraged his relationship with Albert Einstein to get his message to the White House.  One of 
the quickest ways to gain credibility with an individual, a group, or an audience is to borrow it from someone who 
already has established trust with them.  It's the basis of celebrity endorsements, sales referrals, and word-of-
mouth advertising.  Who you know can open the door for you to connect with someone. 
 
2) Insight-What You Know 
Insight also opens the door to connection.  Szilárd's impressive credentials as a physicist earned him the respect 
and consideration of his colleague, Albert Einstein.  In turn, Einstein's expertise as a scientist gave him a platform 
from which to communicate with the leader of the United States. 
 
If you have an area of expertise and generously share it with others, you give people reasons to respect you and 
develop a sense of connection with you.  We tend to listen to people who have specialized knowledge.  That's why 
trial lawyers call upon credentialed witnesses, and universities hire people with advanced degrees to be professors. 
 
 
continued 
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Connecting is More Skill Than Natural Talent 
 – By John C. Maxwell 

 
3) Ability-What You Can Do 
Individuals who perform at a high level in their profession gain instant credibility with others.  Basketball phenom 
LeBron James exuded so much ability as a high school senior that Nike signed him to a $90 million endorsement 
deal at age 18.  On account of his tremendous talent, people who have never met James admire him, want to be 
like him, and feel connected to him.  His ability carries so much influence that people will even mimic his shoe 
selection. 
 
When people of rare ability speak, others listen-even if the area of their skill has nothing to do with the advice they 
give.  For instance, LeBron James endorses State Farm Insurance.  Now, does James have expertise in the 
insurance industry?  Probably not, but he's arguably the best basketball player in the world, and people listen to 
him because of what he can do. 
 
4) Sacrifice-How You Have Lived 
People connect with those who sacrifice for the good of others.  For example, each year Gallup conducts a poll to 
determine the profession most admired by Americans.  Since being added to the list of professions in 1999, 
nursing has claimed the top spot every year but one.  The winner in that lone exception? Firefighters, who took 
first in 2001 after the 9/11 attacks on the World Trade Center Towers. 
 
If you have made sacrifices or overcome painful obstacles, many people will relate to you.  Notice how much 
respect is given to veterans of the armed services; we admire them going into harm's way to protect our country.  
Think about the weight that is given to the words of the civil rights leaders who helped to pave the way for 
improved race relations in America.  Or, consider the regard we have for those who've survived cancer.  We tend 
to listen to people who have persevered through adversity, especially when they've undergone personal costs in 
order to serve others. 
 
Conclusion 
These four qualities of connection are by no means comprehensive.  I'm sure you can think of other reasons people 
connect.  The point is that you must take whatever you have, and use it to connect with others.  The more methods 
of connection you have and the better you become at using them, the greater your chance of connecting with 
people. 

ABOUT 
John C. Maxwell is an internationally respected leadership expert, speaker, and author who has sold more than 18 
million books. Dr. Maxwell is the founder of EQUIP, a non-profit organization that has trained more than 5 
million leaders in 126 countries worldwide. Each year he speaks to the leaders of diverse organizations, such as 
Fortune 500 companies, foreign governments, the National Football League, the United States Military Academy 
at West Point, and the United Nations. A New York Times, Wall Street Journal, and Business Week best-selling 
author, Maxwell has written three books that have sold more than a million copies: The 21 Irrefutable Laws of 
Leadership, Developing the Leader Within You, and The 21 Indispensable Qualities of a Leader. His blog can be 
read at www.JohnMaxwellOnLeadership.com.  
  
"This article is used by permission from Leadership Wired, GiANT Impact's premiere leadership newsletter, available for 
free subscription at www.giantimpact.com." 
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2010 Exam Schedules and Fees 

2010 Exam Schedule  

Exam  Testing Window Duration  1st Testing Window  2nd Testing Window  

PHR/SPHR  8 weeks May 1 -- June 30, 2010 Dec. 1, 2010 -- Jan. 31, 2011 

GPHR  4 weeks  May 1 -- May 31, 2010 Dec. 1 -- Dec. 31, 2010 

 
Application Deadlines  

Exam Window Reg. Deadline Date 
Late Deadline 

Date 

PHR/SPHR May 1 - June 30, 2010 March 12, 2010 April 16, 2010 

PHR/SPHR Dec. 1, 2010 - January 31, 2011 Oct. 8, 2010 Nov. 12, 2010 

GPHR May 1 - May 31, 2010 March 12, 2010 April 16, 2010 

GPHR Dec. 1 - Dec. 31, 2010 Oct. 8, 2010 Nov. 12, 2010 

 
2010 PHR/SPHR Exam Fees  

 Nonrefundable 
Application Fee  

Exam Fee If 
Submitted By 
the Regular 

Deadline  

Total Due If 
Submitted By 
the Regular 

Deadline  

Total Due If 
Submitted After 

the Regular 
Deadline*  

PHR  

SHRM member  $75  $175  $250  $300  

Nonmember $75  $225  $300  $350  

Student/recent 
graduate**  

$75  $45  $120  $170  

SPHR  

SHRM member $75  $300  $375  $425  

Nonmember $75  $350  $425  $475 

    

* A $50 (U.S.) late fee will be assessed on applications received after the regular deadline but on or 
before the late deadline.  

**The balance of the PHR exam fee is required upon meeting experience and graduation requirements.  

Candidates who register to take the exam outside of the United States, U.S. territories or Canada will 
incur a $55 (U.S.) international test center fee.  
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SHRM Foundation News:  

 
Student Scholarships 
 

The SHRM Foundation supports the development of future HR leaders through several programs 

that support students and their educators. 

 

Each year, the SHRM Foundation awards $50,000 in scholarships for SHRM student members.  

Only national SHRM student members are eligible to apply for these scholarships and the 

application deadline is October 15, 2010.   

 

In addition, the SHRM Foundation recognizes the important work of SHRM student chapter 

advisors by supporting the annual Advisor of the Year Award.   

 

The SHRM Foundation also partners with the HR Division of the Academy of Management to 

present four $5,000 awards to support the dissertation research of promising doctoral candidates.   

 

These are just a few examples of the many activities the SHRM Foundation undertakes to support 

the future of the HR profession, which is made possible by your generous support.   For more 

information on these and other SHRM Foundation-sponsored awards and scholarships, visit the 

SHRM website (www.shrm.org/foundation/educationgrants.asp) 

 
The SHRM Foundation grants full permission for this information to be copied and reprinted. 
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Fact Sheet: Keeping the Health Plan You Have: The Affordable Care Act and 
“Grandfathered” Health Plans 
 
The Affordable Care Act gives American families and businesses more control over their health care by providing 
greater benefits and protections for family members and employees.  It also provides the stability, and also the 
flexibility, that families and businesses need to make the choices that work best for them. 
 

During the health reform debate, President Obama made clear to Americans that “if you like your health plan, you can 
keep it.”  He emphasized that there is nothing in the new law that would force them to change plans or doctors. Today, 
the Departments of Health and Human Services, Labor, and Treasury issued a new regulation for health coverage in 
place on March 23, 2010 that makes good on that promise by:  
 

• Protecting the ability of individuals and businesses to keep their current plan; 
 

• Providing important consumer protections that give Americans – rather than insurance companies – control over 
their own health care. 

  

• Providing stability and flexibility to insurers and businesses that offer insurance coverage as the nation transitions 
to a more competitive marketplace in 2014 where businesses and consumers will have more affordable choices 
through Exchanges.  

 

The rule announced today preserves the ability of the American people to keep their current plan if they like it, while 
providing new benefits, by minimizing market disruption and putting us on a glide path toward the competitive, patient-
centered market of the future.  While it requires all health plans to provide important new benefits to consumers, it 
allows plans that existed on March 23, 2010 to innovate and contain costs by allowing insurers and employers to make 
routine changes without losing grandfather status.  Plans will lose their “grandfather” status if they choose to 
significantly cut benefits or increase out-of-pocket spending for consumers – and consumers in plans that make such 
changes will gain new consumer protections. 
 

Most of the 133 million Americans with employer-sponsored health insurance through large employers will maintain 
the coverage they have today.  Large employer-based plans already offer most of the comprehensive benefits and 
consumer protections that the Affordable Care Act will provide to all Americans this year – such as preventing lifetime 
limits on coverage – and in the future. 
 

People who work in smaller firms – which change insurers more often due to annual fluctuations in premiums – and 
people who purchase their own insurance in the individual market– a group that frequently changes coverage – will 
enjoy all of the benefits of the Affordable Care Act when they choose a new plan.  These Americans also will benefit 
from the new competitive Exchanges that will be established in 2014 to offer individuals and workers in small 
businesses with greater choice of plans at more affordable rates – the same choice of plans as members of Congress. 
 

Protecting Patients’ Rights in All Plans 
All health plans – whether or not they are grandfathered plans – must provide certain benefits to their customers for 
plan years starting on or after September 23, 2010 including: 
 

• No lifetime limits on coverage for all plans; 
• No rescissions of coverage when people get sick and have previously made an unintentional mistake on their 

application; 
• Extension of parents’ coverage to young adults under 26 years old; and 
 
For the vast majority of Americans who get their health insurance through employers, additional benefits will be 
offered, irrespective of whether their plan is grandfathered, including: 
• No coverage exclusions for children with pre-existing conditions; and 
• No “restricted” annual limits (e.g., annual dollar-amount limits on coverage below standards to be set in future 

regulations). 
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Additional Consumer Protections Apply to Non-Grandfathered Plans 
Grandfathered health plans will be able to make routine changes to their policies and maintain their status.  These 
routine changes include cost adjustments to keep pace with medical inflation, adding new benefits, making modest 
adjustments to existing benefits, voluntarily adopting new consumer protections under the new law, or making changes 
to comply with State or other Federal laws.  Premium changes are not taken into account when determining whether or 
not a plan is grandfathered. 
 
Plans will lose their grandfathered status if they choose to make significant changes that reduce benefits or increase 
costs to consumers.  If a plan loses its grandfathered status, then consumers in these plans will gain additional new 
benefits including: 
• Coverage of recommended prevention services with no cost sharing; and 
• Patient protections such as guaranteed access to OB-GYNs and pediatricians. 
 
Under the Affordable Care Act, these requirements are applicable to all new plans, and existing plans that choose to 
make the following changes that would cause them to lose their grandfathered status. 
  
Compared to their polices in effect on March 23, 2010, grandfathered plans: 
• Cannot Significantly Cut or Reduce Benefits.  For example, if a plan decides to no longer cover care for people 

with diabetes, cystic fibrosis or HIV/AIDS. 
• Cannot Raise Co-Insurance Charges.  Typically, co-insurance requires a patient to pay a fixed percentage of a 

charge (for example, 20% of a hospital bill).  Grandfathered plans cannot increase this percentage. 
• Cannot Significantly Raise Co-Payment Charges.  Frequently, plans require patients to pay a fixed-dollar 

amount for doctor’s office visits and other services. Compared with the copayments in effect on March 23, 2010, 
grandfathered plans will be able to increase those co-pays by no more than the greater of $5 (adjusted annually for 
medical inflation) or a percentage equal to medical inflation plus 15 percentage points.  For example, if a plan 
raises its copayment from $30 to $50 over the next 2 years, it will lose its grandfathered status. 

• Cannot Significantly Raise Deductibles.  Many plans require patients to pay the first bills they receive each year 
(for example, the first $500, $1,000, or $1,500 a year). Compared with the deductible required as of March 23, 
2010, grandfathered plans can only increase these deductibles by a percentage equal to medical inflation plus 15 
percentage points.  In recent years, medical costs have risen an average of 4-to-5% so this formula would allow 
deductibles to go up, for example, by 19-20% between 2010 and 2011, or by 23-25% between 2010 and 2012.  
For a family with a $1,000 annual deductible, this would mean if they had a hike of $190 or $200 from 2010 to 
2011, their plan could then increase the deductible again by another $50 the following year.  

• Cannot Significantly Lower Employer Contributions.  Many employers pay a portion of their employees’ 
premium for insurance and this is usually deducted from their paychecks. Grandfathered plans cannot decrease the 
percent of premiums the employer pays by more than 5 percentage points (for example, decrease their own share 
and increase the workers’ share of premium from 15% to 25%). 

• Cannot Add or Tighten an Annual Limit on What the Insurer Pays.  Some insurers cap the amount that they 
will pay for covered services each year.  If they want to retain their status as grandfathered plans, plans cannot 
tighten any annual dollar limit in place as of March 23, 2010.  Moreover, plans that do not have an annual dollar 
limit cannot add a new one unless they are replacing a lifetime dollar limit with an annual dollar limit that is at 
least as high as the lifetime limit (which is more protective of high-cost enrollees).  

• Cannot Change Insurance Companies.  If an employer decides to buy insurance for its workers from a different 
insurance company, this new insurer will not be considered a grandfathered plan.  This does not apply when 
employers that provide their own insurance to their workers switch plan administrators or to collective bargaining 
agreements. 
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Protecting Against Abuse of Grandfathered Health Plan Status 
To prevent health plans from using the grandfather rule to avoid providing important consumer protections, the 
regulation provides for: 
 

• Promoting transparency by requiring a plan to disclose to consumers every time it distributes materials whether 
the plan believes that it is a grandfathered plan and therefore is not subject to some of the additional consumer 
protections of the Affordable Care Act.  This allows consumers to understand the benefits of staying in a 
grandfathered plan or switching to a new plan.  The plan must also provide contact information for enrollees to 
have their questions and complaints addressed; 

• Revoking a plan’s grandfathered status if it forces consumers to switch to another grandfathered plan that, 
compared to the current plan, has less benefits or higher cost sharing as a means of avoiding new consumer 
protections; or 

• Revoking a plan’s grandfathered status if it is bought by or merges with another plan simply to avoid complying 
with the law. 

 

Projected Impact on Consumers and Plans 
Large Employer Plans 
The 133 million Americans with employer-sponsored health insurance through large employers (100 or more workers) 
—who make up the vast majority of those with private health insurance today—will not see major changes to their 
coverage as a result of this regulation.  This regulation affirms that most of these plans will remain grandfathered – 
more than three-quarters of firms in 2011 – based on the way they changed cost sharing from 2008-2009.  Most of these 
plans already offer the patient protections applied to grandfathered plans such as no pre-existing condition exclusions 
for children and no rescissions of coverage when a person gets sick.  In addition, they are likely to already give their 
workers and families protections like a choice of OB-GYN and pediatrician and access to emergency rooms in other 
states without prior authorization.  Based on past patterns of behavior, it is expected that large employers will continue 
to make adjustments to the health plans they offer from year to year so that, by the time the health insurance Exchanges 
are established in 2014, fewer – but still most – large employer plans will have grandfather status.  However, the 
assumed market changes depend on the choices large employers make in the future.   
 

Small Business Plans 
The roughly 43 million people insured through small businesses will likely transition from their current plan to one 
with the new protections over the next few years.  Small plans tend to make substantial changes to cost sharing, 
employer contributions, and health insurance issuers more frequently than large plans.  As such, we estimate that 70% 
of plans will be grandfathered in the first year, but depending on the choices these employers make, this could drop to 
about one-third over several years.  To help sustain small business coverage, the Affordable Care Act also includes a 
tax credit for up to 35% of their premium contributions. 
 

Individual Health Market  
The 17 million people who are covered in the individual health insurance market, where switching of plans and 
substantial changes in coverage are common, will receive the new protections of the Affordable Care Act sooner rather 
than later. Roughly 40 percent to two-thirds of people in individual market policies change plans within a year. Given 
this “churn,” the transition for the 17 million people in this market will be swift. In the short run, individuals whose 
plan changes and is no longer grandfathered will gain access to free preventive services, protections against restricted 
annual limits, and patient protections such as improved access to emergency rooms. These Americans also will benefit 
from the Health Insurance Exchanges that will be established in 2014 to offer individuals and workers in small 
businesses a much greater choice of plans at more affordable rates. 
 

People in Special Types of Health Plans 
Fully-insured health plans subject to collective bargaining agreements will be able to maintain their grandfathered 
status until their agreement terminates. After that point, they are subject to the same rules as other health plans; in other 
words, they will lose their grandfathered status if they make any of the substantial changes described above.  Retiree-
only and “excepted health plans” such as dental plans, long-term care insurance, or Medigap, are exempt from the 
Affordable Care Act insurance reforms. 
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Projections of Employer Plans Remaining Grandfathered, 2011-2013 
There is considerable uncertainty about what choices employers will make over the next few years as the market 
prepares for the establishment of the competitive Exchanges and other market reforms such as new consumer 
protections, middle-class tax credits and other steps to expand affordability and choice for millions more Americans.  
This rule estimates the likely decisions of employers based on assumptions and extrapolations of recent market 
behavior, including the decisions by employers to change their health plans in 2008 and 2009.  The table below depicts 
the results of this analysis: 

Type of Plan Enrollees Employer Plans Remaining Grandfathered Explanation 
  2011 2013   
Allowable Percent Change in 

Co-Payments from 2010 
Medical inflation* (4%) 
+ 15% = 19% 

Medical inflation* (4%3 = 
12%) + 15% = 27% 

Deductibles, copayments can increase faster 
than medical inflation over time 

Large 
Employer 

133 million Low: 87% remain 
grandfathered 
 
Mid-range: 82% remain 
grandfathered 
 
High: 71% remain 
grandfathered 

Low: 66% remain 
grandfathered 
 
Mid-range: 55% remain 
grandfathered 
 
High: 36% remain 
grandfathered 

Large plans are more stable and often self-
insured. 
 
Regulation permits plans to make routine 
changes needed to keep premium growth in 
check. 

Small 
Employer 

43 million Low: 80% remain 
grandfathered 
 
Mid-range: 70% remain 
grandfathered 
 
High: 58% remain 
grandfathered 

Low: 51% remain 
grandfathered 
 
Mid-range: 34% remain 
grandfathered 
 
High: 20% remain 
grandfathered 

Small businesses typically buy commercial 
insurance and frequently make changes in 
insurers and coverage. 
 
Limited purchasing power and high 
overhead often force a trade-off between 
dramatic changes in benefits and cost 
sharing and affordable premiums. 

* Assumes medical inflation at 4% 
 

The “low” percentage is based on the mid-range percentages plus plans that could stay grandfathered with small 
premium changes. 
 

The “mid-range” percentage is based on assumptions of the number of plans that would lose their grandfathered status 
if they made changes consistent with the changes that they made in 2008 and 2009 that would not lead to premium 
increases. 
 

The “high” percentage assumes that some plans would not be able to make the adjustments to employer premium 
contribution they would need to keep premiums the same while keeping their other cost-sharing parameters within the 
grandfathering rules. The estimates in this case assume these plans will choose to relinquish their grandfathered status 
instead. 
 

Choices in 2014 and Subsequent Years 
In 2014, small businesses and individuals who purchase insurance on their own will gain access to the competitive 
market Exchanges.  These Exchanges will offer individuals and workers in small businesses with a much greater choice 
of plans at more affordable rates – the same choice as members of Congress.  In fact, the Congressional Budget Office 
(CBO) has estimated that, on an apples-to-apples basis, premiums will be 14- 20 percent lower than they would be 
under current law in 2016 due to competition, lower insurance overhead, and increased pooling and purchasing power.  
Small businesses also will have more affordable options.  CBO has estimated that a family policy for small businesses 
would be available in the Exchanges at a premium that is $4,000 lower than under current law in 2016. 
 

These reduced premiums do not take into account the tax credits available to small businesses and middle-class families 
to help make insurance affordable.  These additional new choices may further lower the likelihood that small businesses 
workers will remain in grandfathered health plans.  Consumers insured through large employers are more likely to 
remain in grandfathered plans in 2014 and beyond. 
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Here’s the latest: 
 

1. Texas Tough – Want to sue your employer in Texas and collect damages for sexual harassment under the Texas 
Commission on Human Rights Act (TCHRA) AND for their alleged negligence in supervising and/or retaining the 
harasser? Tough!  The Texas Supreme Court said “As the complained-of acts constitute actionable harassment 
under the TCHRA, they cannot moonlight as the basis for a negligence claim, a claim that presents far different 
standards, procedures, elements, defenses and remedies.  It is untenable that the Legislature would craft an 
elaborate anti-harassment regime so easily circumvented.”  Waffle House v. Cathie Williams (Tex. 6-10).  The case 
involved a waitress who claimed she was subjected to offensive sexual comments, gestures and touching at the 
hands of a cook, and that her verbal and written complaints to local and corporate management went unanswered.  
Her claims were filed as both statutory (i.e., TCHRA) and common law (i.e., negligence), a common practice 
designed to allow the plaintiff to elect the more generous award, which is normally the latter since TCHRA 
recoveries are capped at $300,000 for both compensatory and punitive claims.  If this outcome sounds familiar, 
you may be remembering Hoffman-LaRoche Inc. v. Zeltwanger (Tex. 2004), where the Court held that a claim for 
intentional infliction of emotional distress (another tort, like negligence) was not available to the alleged victim of 
sexual harassment because the TCHRA provided a remedy for essentially the same actions and that IIED claims 
were a “gap-filler” where another remedy is not available.  Yours truly wrote one of the amicus briefs (on behalf 
of SHRM Texas State Council) in the Zeltwanger matter.  Glad to see the basis for the holding in that case is still 
going strong!  

 

2. Supreme Pizza – A sampling of tasty decisions from the U.S. Supreme Court: 
 A. Can’t Count on It – Nearly 600 decisions issued by the National Labor Relations Board between Jan. 2008 

and March 2010 are on thin ice after a finding that the two-member board lacked authority to issue decisions, due 
to a three-member quorum requirement when delegating authority.  New Process Steel LP v. NLRB (U.S. 6-10). 

 

B. Watch Your Monitor  – In a case that affects public sector employers (and likely will inform the private 
sector, too), the City of Ontario “did not necessarily” violate a police officer’s 4th amendment rights by looking 
over transcripts of the officer’s use of a City-issued pager.  The Court found the employer’s action reasonable, 
where the review was done to determine whether the existing wireless service contract service, which had a 
monthly limit on text messages, was sufficient to meet the City’s needs and to make sure employees were not 
forced to pay for work-related expenses or that the City was paying for purely personal communications.  While 
reviewing the officer’s texts, the police department found and eventually disciplined the officer for, shall we say, 
excessive, inappropriate content of a personal nature sent during work time.  This case was decided on narrow 
grounds and should not be seen as a free pass for employers (or certain employees, such as IT staff) to freely 
browse employees’ personal emails, texts and other messaging.  But if you’ve got a pretty strong business reason, 
a properly worded policy and conduct the search in the correct way, your defenses against privacy claims should 
hold up.  Ontario v. Quon (U.S. 6-10). 
 

 C. Careful What You Wish For – With a slim 5-4 majority, the Court upheld a provision in a pre-employment 
agreement to arbitrate (not litigate) employment-related disputes, including enforceability of the agreement itself.  
The employee wanted a court to declare the entire agreement unenforceable because it was unconscionable (read: 
unfair) and the 9th Circuit agreed with him, but the Supreme Court did not.  The dissent would’ve liked the matter 
to be heard by a court based on their belief that arbitration agreements in the employment context can be more 
troubling than those between two business entities.  Rent-A-Center West Inc v. Jackson (U.S. 6-10).  For now, a 
well-crafted arbitration agreement may keep employers out of court (Hurrah!) but this decision may also hasten 
enactment of a federal bill that’s meant to nix use of mandatory arbitration in the employment context.   See H.R. 
1020 & S. 931 at http://thomas.loc.gov for full text and status of the Arbitration Fairness Act of 2009. 

 

 D. Time Bomb in Your Files? – City applicants took a written exam in 1995 and their numeric scores were 
used to classify them into three categories of eligibility for hire (i.e., well qualified, qualified, not qualified).  The 
scores were used in  1996 to make hiring decisions.  The “qualified” folks who were not hired sued in 1997, 
claiming the exam had a disparate impact on African-Americans, in violation of Title VII.  The issue before the 
Court was whether the EEOC charge, which is required prior to filing suit, was timely filed.  That means within 
300 days of the latest discriminatory act, in most jurisdictions.  The City said assigning classifications in 1995 was 
the act.  Plaintiffs said using the classifications to deny employment in 1996 was the act.  The Court agreed with 
the plaintiffs and found the EEOC charge had been timely filed.  Lewis v. City of Chicago (U.S. 5-10).  Upshot?  
Those test scores sitting in an applicant’s or employee’s file can form the basis for a “new” act of discrimination 
when they are used to make a hire, promotion or other employment decision.  Review your testing tools (and your 
hiring/promotion numbers) to see if they put you at risk for a disparate impact claim. 
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Here’s the latest: 

3. No Vacancy – It’s no secret that an employer may be required to reassign a disabled employee to a vacant 
position, as a form of reasonable accommodation under the Americans With Disabilities Act.  But what does 
“vacant” mean?  Finding the EEOC’s description “too broad” and no case precedent, the 10th Circuit held that that 
it means the job opening would be available for a similarly-situated non-disabled employee to apply for and 
obtain.  Where the job desired was occupied by temporary workers supplied by an agency, as an interim measure 
prior to completely out-sourcing the department. there was no “vacancy” and no employer failure to accommodate 
by offering these unavailable jobs.  Duvall v. Georgia Pacific Consumer Products (10th Cir. 6-10).  

 
4. Dot Your I’s and I-9’s – Heads up, folks who are in charge of completing the Form I-9 on behalf of your 

employer.  A March decision from Dep’t of Justice’s Office of the Chief Administrative Hearing Officer says an 
employer’s failure to complete Section 2 of the Form I-9 within three business days of the employee’s hire is a 
substantive violation, not a technical one.  Unlike technical violations, there is no opportunity to correct substantive 
violations and the penalties can be steep.  So, fill in that section completely, including title of the document(s) 
being relied upon, identification number(s) and expiration date(s) or attach copies of the document(s) to the Form 
I-9. 

5. Who’s Your Daddy? – You may have more than one, under Administrator’s Interpretation No. 2010-3 , issued by 
the U.S. Dep’t of Labor (DOL).  In clarifying the definition of “son or daughter” under the Family Medical and 
Leave Act, the DOL explains that in addition to biological and legal (e.g., adoption, guardianship) relationships 
between parent and child, in loco parentis relationships should be interpreted to include persons who provide day-
to-day care or financial support and “Neither the statute nor the regulations restrict the number of parents a child 
may have under the FMLA.” 

 
6. Redressed – In the continuing donning/doffing saga, the DOL upended Bush-era interpretations of “changing 

clothes” in a way that may change the way you pay certain non-exempt workers under the FLSA.  Per 
Administrator’s Interpretation No. 2010-2, 29 USC sec. 203(o) says time spent changing clothes or washing at the 
start or end of work shift is not compensable if the time is excluded by “the express terms of or by custom or 
practice under a bona fide collective bargaining agreement.”  DOL had seen protective equipment as being a type 
of “clothes” but now reverses those opinions and says that the 203(o) exclusion from compensable time does not 
apply to the donning/doffing of protective equipment that is required by law, by employer or due to the nature of 
the job.  The changed meaning is impactful because DOL is now saying that clothes changing, including 
protective equipment, may be a principal activity and if so, subsequent and prior activities like walking and 
waiting will be compensable.  As explained in IBP Inc. v. Alvarez (U.S. 2006), all activities occurring after the 
first principal activity and before the last principal activity are compensable . . . employers do not get to turn the 
time clock off to account for periods of idleness, such as walking and waiting, with exceptions for when an 
employee clocks out for lunch, personal errand, etc.   

 
7. Off the Clock is Off the Hook – A clothing retailer has settled a wage and hour class action for $4 million.  After 

clocking out, employees claimed they were required to wait in the store for up to 30 minutes, to allow inspection of 
their personal bags and belongings as part of the loss prevention program.  Multiply those unpaid minutes each day 
times a class of 6700 employees from May 2002 to January 2010 and you get . . . pain.  Otsuka v. Polo Ralph 
Lauren Corp. (N.D. Cal. 5-10). 

 
8. Feeling Regular? – When do monies paid as per diem get rolled into a nonexempt employee’s “regular rate” and 

count towards overtime payments?  When the hourly rate appears artificially low for the job being done and/or 
when the per diem is paid as an hourly rate rather than a flat amount.  The 5th Circuit sided with the employee, a 
skilled airplane painter, who was being paid $5.50/hour for nonovertime work, $20/hour for overtime work and 
$12.50/hour per diem, by awarding him $4,267 in back pay, $4,267 in liquidated damages and $55,908 in 
attorney’s fees.  Gagnon v. United Technisource Inc. (5th Cir. 5-10).  The Court conceded that a true per diem can 
be excluded from the “regular rate” but they were suspicious that this was a scheme to reduce the amount of 
overtime paid. 
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Here’s the latest: 

 9. Stated Differently – Here is a collection of developments at the state and local law level that may be of interest: 
  
  A. Iowa – Effective July 1, IA has a “mini WARN” law which is more onerous than its federal sibling.  A closing 

or mass layoff that impacts 25+ full-time employees or a layoff impacting 25+ employees in a 30-day period 
triggers notice to employees or their reps and the IA Dep’t of Workforce Development. 

 
  B. Wisconsin – Effective May 27, state law prohibits employer discrimination against employees who refuses to 

attend an employer-sponsored meeting or participate in communications with the employer that revolve around 
religious or political matters.  “Political matters” is broadly defined to include “the right to join or not to join” a 
union, which is contra to sections 7 and 8 of the federal National Labor Relations Act.   If challenged on those 
grounds, the new law is likely preempted but use caution until that little problem is resolved. 

 
  C. Kansas – Effective July 1, no smoking in an enclosed area of any public place or place of employment, 

including restaurants and bars and communicate the prohibition (preferably in writing) to your employees within 
one week of July 1, and to all new hires as they come on board. 

 
  D. New York City – The NYC Council is batting around a bill that would require employers to offer paid sick 
time to their employees, similar to what’s in place in San Francisco and Washington D.C. 
 
10.  For the Birds – If you like being tweeted and want breaking news on employment law changes, follow me on 

Twitter.  I’m at @amross. 
 

Until next time, 

Audrey E. Mross 
Labor & Employment Attorney 
Munck Carter LLP 
600 Banner Place 
12770 Coit Road 
Dallas, TX  75251 
  
972.628.3661 (direct) 
972.628.3616 (fax) 
214.868.3033 (iPhone) 
amross@munckcarter.com 
www.munckcarter.com 
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July 1 – Canada Day (Dominion Day) 
 

Canada Day is recognized on July 1st (except when it falls on a Sunday it is then celebrated the next day).  It is a 
celebration of Canadian nationalism, heritage and pride.  Canada became self-governing on July 1st, 1867, with the 
passage of the British North America Act (BNA Act) in the British Parliament.  The holiday was originally known as 
"Dominion Day".  It was changed to Canada Day by the Canadian Parliament on October 27, 1982.  Did you know? 
The U.S. and Canada share the largest un-defended border in the world.  
 

July 4 - The Observance of the Declaration of Independence 
 

Independence Day, in the Unites States, marks the signing of the 1776 Declaration of Independence by the 13 Colonies.  
It proclaims autonomy from England and the formation of the United States.  “Fourth of July” is the first official 
federal holiday.  It wasn’t until 1870 that legislation was passed giving federal employees a “day off” from work, but 
without pay.  A public holiday can only be established at the local level.  This can be accomplished in several ways, 
either through enactment of a law issued by state legislature or by an executive proclamation, that is, order from a state 
governor.  Thus, the first “official” state celebration of the Fourth as recognized under resolve of a legislature occurred 
in Massachusetts in 1781.   
 

JJJuuulll yyy   111888   –––   NNNaaattt iii ooonnnaaalll    III ccceee   CCCrrr eeeaaammm   DDDaaayyy   
 
When you get the urge for a snack on a hot, humid summer night, what's the first thing that comes to your mind? That's 
right....Ice Cream! Therefore, it's only fitting that ice cream be given it's own special day. On this day, we hope you 
enjoy an ice cream cone, a sundae, or a milk shake. Set the diet aside and splurge a little...have one of each!  
 

In 1984, President Ronald Reagan proclaimed July as National Ice Cream Month. He also established National Ice 
Cream Day as the third Sunday in the month.  
 

Ice cream is nutritious. A little heavy on the sugar and calories, ice cream is otherwise good for you. Its base ingredient 
is milk, which is loaded with healthy vitamins and minerals.  

   
JJJuuulll yyy   222666   –––   AAAnnnnnniii vvveeerrr sssaaarrr yyy   ooofff    ttthhheee   SSSiiigggnnniii nnnggg   ooofff    ttthhheee   AAA...DDD...AAA...   –––   UUUSSS   

 

Anniversary of the signing of the A.D.A. observes the 1990 Americans with Disabilities Act that ensures civil rights to 
persons with disabilities in the Untied States. 
 

JJJuuulll yyy   222555   –––   NNNaaattt iii ooonnnaaalll    PPPaaarrr eeennntttsss   DDDaaayyy   
 

In 1994, President William Clinton proclaimed the fourth Sunday in July as National Parents Day.  National Parents 
Day is a special day to honor your mother and father. And, it’s a time to celebrate the family structure and family 
values. The family unit is an important structure for the health of children, and the nation. That structure, and those 
values, are established and nurtured by your parents. 

 

  


